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EDITORIAL NOTES. 


WHEN the English set about reforming ancient anomalies they 
make short work of it, and the fact that a thing has existed for 
several centuries is no objection to making an end of it. This is 
especially true in regard to their legal system. They have 
already gone far beyond us in New Jersey in doing away 
with the old forms of action and _ giving equitable 
powers to all their courts. Our own practice act of 1855 was 


taken from their common law procedure act of 1852, and we have 
made little change since then, while they have long since madea 
revolution in their whole judicial system in the judiciary acts of 
1873 and 1875. It is true they are not embarrassed with a written 
constitution and they can do in a few hours in parliament what we 
can only do after two years delay and through two legislatures and 
a vote of the people. It may be better on the whole that we must 
go slowly than that the legislature should have power to change 
the judicial system in a day, but the fact that we must goslowly is 
no reason why we should not begin. If one legislature cannot 
complete the change this is no reason for not proposing it. There 
is one change that, if proposed by one legislature would easily be 
agreed to by the next and accepted by the people, and that is the 
making of a small and separatecourt of appeals. If this were done 
we could easily divide the law and equity work among the other 
judges, and if it were thought best we could afterwards merge the 
common law and equity courts into one. 


THE PARTICULAR reform lately accomplished in England, which 
suggested these remarks, was not an important one, but it is re- 
markable on account of the antiquity of the institution, which was 
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abolished in an hour, and it is interesting because it shows the 
strong feeling in England in favor of an appointive judiciary rather 
than a judiciary elected by a common council or corporation. An 
election of judges by the people is unheard of there. The Common 
Sergeant and the Recorder of the City of London have been elected 
by the corporation for several centuries past. The election of the 
Common Sergeant was vested in the common council by the char- 
ter of Edward II in 1319. 

It has now been abolished after a debate in the House of Com- 
mons of less than an hour. On July 13 a motion was made by 
Mr. Pickersgill during the discussion of the London clauses of the 
loca] government bill, that ‘‘from and after the appointed day the 
rights claimed by the Court of Aldermen and the Court of Common 
Council to appoint to the offices of Recorder, Common Sergeant 
and Judge of the city of London shall cease, and that in any 
future vacancy the Crown shall appoint a duly qualified barrister.”’ 
The proposal was energetically supported from both sides of the 
House, and the Ministry only objected that it was not within the 
scope of the bill, but after a short discussion they yielded and the 
motion was adopted. The Daily Telegraph, speaking of this sud- 
den end of a privilege coeval with the charter of London, said on 
July 14: 

** So long a life thus brought toan end, which is in such startling 
contrast with the dignity of its beginning, may well stir an emotion 
of pity even in the breast of the sternest municipal reformer. Any 
man, indeed, must be utterly dead to the softening influences of 
hoar antiquity who can view it absolutely unmoved. At the same 
time, and while condoling with the City Fathers on the extinction of 
this ancient franchise of theirs, we must candidly admit that there 
was nothing venerable about it but its age. For many generations 
past the power of electing Judges has been not only an anachron- 
ism but an anomaly of the most questionable order in English 
institutions. That there was a time when it was otherwise it would 
be unfair and unhistorical to deny. In the days when no Judge 
was independent, in our modern sense of the word, the now 
abolished franchise and others of like character occupied an exactly 
opposite position to that which they now hold. Instead of being a 
defect in a good system of judicature, it was a corrective of a bad 

-one. So long as Judges appointed by the Crown were removable 
at the Royal pleasure it was a positive advantage that there should 
be some judicial officers who neither owed their appointment to the 

Sovereign nor had to fear displacement by a mere act of his will. 

But ever since the Judges of the Superior Courts ceased to hold 

their offices ‘during pleasure,’ and acquired their present right to 
hold them ‘during good behavior,’ the municipally elected Judge 
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lost his sole reason of existence. No longer superior to them in 
security of tenure, his inferiority to them in respect of his mode of 
appointment became more and more conspicnous. He was the sole 
representative of a vicious system of judicial nomination, which no 
country in either hemisphere has ever adopted without repenting 
it. An elective judiciary stands condemned not only, as lawyers 
say, by the ‘reason of the thing,’ but by actual experience of its 
working. So repugnant has the idea become to English sentiment 
that there is felt to be something almost startling in the question 
which Sir Henry James aptly addressed to the Government last 
night. What, he asked, would be said ‘if they applied the prin- 
ciple which prevailed in the city to an election of Judges of the 
Superior Courts? The notion is so impossible to realize that we 
despair of guessing ‘ what would be said’ in such circumstances. It 
is certain, however, that indignation would be a word inadequate 
to express the national sentiment. Nothing has more tended to 
insure that high respect in which the English Judges are held for 
impartiality and independence than the fact that they have never 
needed to court popular suffrage, or éven to pay the slightest heed 
to the favor of any man or body of men among their fellow citizens. 
And seeing that the reputation of our Judges, as evidenced in the 
absolute confidence which is reposed in them by the people, is one 
of our most precious possessions, we certainly ought to take every 
opportunity of assimilating the tenure of all judicial offices in the 
country to that of the Judges of the High Court.” 

THe LAw QUARTERLY REVIEW for July contains the following 
note on the decision in Finlay v. Chirney, of which we gave an 
outline in the last number of this JouRrNAL: ‘From a legal 
point of view Finlay v. Chirney, 20 Q. B. Div. 494, is the most 
interesting decision which has been reported fora long time ; it 
fills up a singular gap in the law as to the survival of actions, and 
determines that an action for breach of promise of marriage does 
not survive against the personal representative of the promissor. 
The oddity of the thing is that though it bas long been decided 
that such an action will not survive to the representatives of the 
promissor (Chamberlain v. Williamson, 2 M. and 8. 408), the partic- 
ular point raised in Finlay v. Chirney has not hitherto come 
definitely before the courts, or if it has arisen has never been re- 
ported. This is one of those instances which excite in the minds 
of legal theorists some regret that the judges do not deal with the 
many speculative points which a case often suggests. The judges 
are not infallible, but they are far more competent both to expand 
and to expound the law than are legislators who are always ignor- 
ant and generally prejudiced, or lawyers who being consulted or 
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retained on a particular side, are inevitably biassed even if they be 
not ignorant. To anyone who reflects on the growth of English 
law it may appear a plausible theory that the country would gain 
much by the extension of judicial and the curtailment of parlia- 
mentary legislation. The natural regret that modern judges do not 
more frequently give full expositions of the law will be certainly 
increased by a study of Lord Esher’s and Lord Justice Bowen’s 
judgments in Finlay v. Chirney. They are different in style; the 
one deals with the practical, the other with the historical side of 
the questions before the court. Lord Justice Bowen’s judgment is 
as admirable a criticism of the history and meaning as regards 
English law of the maxim ‘ Acto personalis mori tur cum persona’ 
as can be found in any judicial utterance or book. Every line in it 
is suggestive of thought and reflection.” 


SUMMARY EJECTMENT BY GRANTEE. 





A recent decision of Judge Scott of the Paterson Distriet Court 
upon the above subject, in which he refers to, and dissents from, an 
article by myself published in the JouRNAL of August, 1886, has 
attracted my attention. 

As the question is one of great practical importance, and as, with 
all due respect, it seems to me that the Judge has fallen into an 
error as clearly demonstrable as it is serious in its consequences, I 
beg leave to point out through your columns what I consider such 
error. 

In the first place the long line of authorities to which he refers, 
beginning with Hill v. Carter, 1 Harr. and ending with Messler v. 
Flemming, 12 Vr., holding that a deed of land cannot be intro- 
duced in evidence in a Justice’s Court, do not apply to the ques- 
tion at issue. 

They are adjudications upon the jurisdictional section of the 
Justices’ Court Act. The rule they enunciate had its origin many 
years before the Landlord and Tenant Act came into existence. 

That act conferred upon Justices of the Peace another jurisdic- 
tion, separate, independent and complete in itself, having no rela- 
tion to the former act except that the two jurisdictions were united 
in the same person. 

One statute relates to a proceeding in a Justice’ s Court, the other 
to a proceeding before a Justice of the Peace. Scrutinize carefully 
and you will find a similar distinction preserved in the general Dis- 
trict Court Act. 

Under these circumstances one might as well look to the decisions 
on the small cause act for light on a question of criminal proced- 
ure before a Justice of the Peace, as in the present instance. 
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The Landlord and Tenant Act thus stands aloof and unaffected 
by these decisions. Like a record it must be tried by itself. As 
the Judge intimates,it is only a question of the plain,clear meaning 
of its terms. 

Two of them, to wit: the word ‘‘assigns”’ and the expression, 
‘‘without proving title,’ are the occasion of doubts which have 
given rise to the diverse interpretations of the act herein referred 
to. To ascertain the meaning of these terms, I know of no other 
way than to refer them to the established standards. I did this in 
my former article with the word ‘‘assigns,’’ and when the Judge 
says that the difficulty with that article is that it gives too much 
weight to this word, he simply raises an issue with the dictionary, 
and in such a contest I feel it folly to intrude. 

Taking up then the expression ‘‘ without proving title,’’ I ven- 
ture to affirm that in its strict technical and legal sense—the sense 
in which it must be presumed to be used in the act—it does not 
prohibit the simple introduction of a deed in evidence for the pur- 
pose of showing a transfer of the reversion; and that instead of 
‘‘annulling’”’ the effect of the word ‘‘ assigns,’ as the judge con- 
tends, it harmonizes with it. 

What is it then to ‘‘provea title’? Is it to put a deed convey- 
ing land in evidence? Obviously not, because the grantor may 
have had no right to grant. The mere introduction of a deed in 
evidence is not proof of title, says the court in Gardner v. Heart, 
1 N. Y. 529. That is but one step towards proof. Something 
more remains to be done. There must be proof of a chain of title, 
or of actual possession besides the deed, Miller v. L. I. R. R. Co., 
72 N. Y. 

A reference to theold learning concerning the action of eject- 
ment, the landlords’ ancient remedy before summary proceedings 
were devised, will show that the expression was then used and 
understood in the same sense. In enumerating the cases where 
‘* proof of title’’ is unnecessary, Adams on Ejectment, chap. 9, p. 
275, includes the case where the claimant claims from one under 
whom defendant was originally admitted into possession, thus 
evidently using the expression as comprehending something more 
than the mere proof (by deed) of a transfer of the reversion. 

It seems likely that ghe act, designed as it was to take the place 
of the action of ejectment, to a certain extent, was drawn up with 
this very use of the expression in view. Technically, then the 
proof of the transfer, by deed, of the reversion is not ‘‘ proof of 
title.’ The statute therefore does not prohibit the introduction of 
a deed for such a purpose, but prohibits it only in connection with 
the further proof of those additional circumstances which, taken 
together with it, constitute proving a title. Is this a subtle dis- 
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tinction? If so, it is one that is sufficiently clear, one that ‘‘ad- 
vances the remedy,’’ saves the statute toa large class legitimately 
within its scope, harmonizes its provisions, and promotes the effi- 
ciency of the administration of justice, while leaving to the expres- 
sion an important and proper function. That function, as I said 
before, is the exclusion of all controversies, in which questions of 
title can be raised. 

The contrary interpretation is not only technically unsound, as I 
have shown, but in remitting the purchaser of real estate to the intol- 
erable hardship of an action of ejectment, or to subterfuge or per- 
jury to get possession of his property from a defaulting tenant of 
his grantor, violates at least three of the most important principles 
of legal construction; that is to say, that of advancing the remedy, 
of harmonizing the parts and of regarding the effects and conse- 
quences of a law. 

Under the circumsjances it would not seem difficult to decide 
which construction ought to be adopted. James M. TRIMBLE. 


THE STUDY OF THE LAW, 





Extract from the address of William H. Chamberlain before the 
Harvard Law School Association, June 26, 1888 : 

A second need of our profession is the study and mastery of the 
principles of law. I conceive the meeting of this need to be in truth 
the chief function and value of law schools, in contrast with law 
offices, as means and methods of making great lawyers. To learn 
law covers the whole work of preparation for our profession. 
To learn law is not to learn the practice of law. To learn law is 
not to learn cases. To learn law is, speaking compendiously, to 
learn the principles of law, and to learn its principles is to seize 
them with a firm and unrelaxing hold. to make them familiar to 
the mind, part of our permanent professional furniture and equip- 
ment. All this is clear and undisputed, and the only point of dis- 
cussion is, How can the principles of the law be best taught? 

I do not hesitate to answer, first, by and in law schools, when 
rightly organized,equipped and conducted. The narrowing, even be- 
littling, influences of the practice of our profession, when uncheck- 
ed by counter influences, I cannot doubt. see them on all sides. 
- This is true perhaps of every profession or pursuit when followed 
narrowly or to the total exclusion of other studies and interests. 
It is a result always to be deplored, but I know of no course more 
likely to increase the danger than to begin law studies, the work of 
learning law, in a law office. Not many of us can resist the influ- 
ences of such a beginning. The law school, then, is the true place 
for beginning the study of law, and its work is to teach the 
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principles of law. Now, what are the principles of law? Where 
may we find them? How shall we discern and verify them? Noth- 
ing is more interesting in its relations to the history and learning 
of our science and profession than the answer to these questions. 
The growth, the expansion, the moulding, the perfecting, the 
adapting of the law, and most of all our English law, are found at 
once to be processes of which the successive steps and move- 
ments are judgments and decisions made in individual cases. I 
conceive this to be the characteristic form of the growth of law, 
not only of our law, but of all law or systems of law which have 
really given the practical rules of civil life. The clearest light that 
shines on the great facts and results which make up the substance 
of history comes from the discovery of the nature and method of 
their origin and growth. If evolution is the rule which most nearly 
explains the phenomena of nature and life, if this isa cosmic law or 
method, whoever would deeply know the great facts of nature and 
life must study the process of their growth. The science which 
we cultivate and apply, the great facts or results which we seek to 
know, have not arisen from the fiat, the spoken command, of any 
power or ruler, human or divine. There is in a sense a divine, 
supreme lawgiver, who has fixed the frame and forces of the uni- 
verse and all it contains, but the lawgiver has not declared and 
published our law. There have been those among mortal men who 
are rightly enough called lawgivers, but our law has not proceeded 
from them. Tendencies. forces, streams of influence, resulting in 
the decision of concrete cases, here as elsewhere, have made our 
law. If we say the first forms and sanctions of our law were cus- 
toms and prescriptions we find that customs and prescriptions 
became law only when so declared by some human magistrate 
or tribunal exercising the appointed or recognized function 
of deciding cases arising in the affairs of society. Teachings 
of moralists and philosophers, speculations of abstract 
thinkers, however deeply they may have influenced, have not made 
the law which we study and profess. Its evolution is seen, its 
sanctions are expressed, its reasons are made known, in the judg- 
ments which have decided controversies between man and man. 

It follows that the principles of the law must be sought for, its 
spirit and nature must be learned, its statements and reasons must 
be gathered, from cases of which records have been preserved. The 
clearest logic, the profoundest ratiocination, the amplest and most 
luminous expositions of the law, are rootless trunks if dissociated 
from the cases by which and in which the law was made and ex- 
pressed. I refer now to ‘“‘law-making”’ cases, for there are myriads 
of cases which are mere lifeless records. 

Iam aware that I am now but giving reasons for the practice 
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which most distinguishes this school of law from other schools, a 
work of supererogation here; but it lies in my way in setting forth 
one present need of our profession. Text books, so called, the 
best of them, are weak generalizations, pale reflexes and shadows 
of living. throbbing, speaking cases, pictures of glowing life, where 
facts were reduced to order and principles were educed, stated and 
applied, and veritable items of law established and proclaimed. 
And cases not only are the sure sources of our law, but the study 
of cases, the process of learning principles from and through cases, 
is the best preparation for the practice of law, so far at least as 
practice consists in applying principles to facts. It instructs in 
that most difficult part of practice—the faculty and power of 
yalning cases, of discovering determining facts and rejecting all 
others, of selecting the facts which have diagnostic value, of observ- 
ing the weight of particular facts by their presence or absence in 
cases falling into a common category, and by these processes of 
high dialectics learning not only rules and principles of law, but 
their limitations, their adaptations, their broad characteristic lines 
and features, as well as their lights and shadows, moods and phases, 
their responsive flexibility, their archaic tenacity of form, their 
power of self-development and their forceful vitality ; for all these 
qualities live and work in almost every leading principle of our 
law. Such work and study result not only in knowledge of law as 
a science and in its principles, but the process involves of necessity 
the training and development of the powers which, next to the 
power of language, are the sources of the highest success in our 
practice. As in the profession of medicine, no man who is not in- 
structed in anatomy is better than an empiric, so no lawyer is pre- 
pared to deal with practical legal issues who is not deeply versed 
in the anatomy of law through study of actual cases. I do not say 
that this power may not be gained after the practice of our pro- 
fession is begun. It can be; it must be, if it is not sooner gained ; 
but when, as we have just seen, this method leads most rapidly and 
surely to knowledge of the principles of law, knowledge which is 
first hand, drawn from original sources, like dissection and vivisec- 
tion in medical research, is it not plain that this is the true as well 
as the time-saving and labor-saving method, considerations which 
in our modern life are not sordid or unworthy ? 
'  NordoTI know any higher intellectual satisfaction, any nobler, 
sturdier exercises of the mind than this method of learning and 
handling law gives. To comprehend some leading legal idea, to 
contemplate it in its growth, to note the successive forms which, 
like the concentric rings of great forest trees mark its expansion 
through centuries, to see it as at length it stands in its strength and 
substantial symmetry ; above all, to use it, to employ its strength, 
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its flexibility, its inexhaustible vitality in the business of every-day 
life ; this is a joy which can only lift us above thought of the 
drudgery and wearying routine which make up so much of our 
practical work. 

A passage of personal experience first taught me these lessons, 
and I state it now as an impressive proof of the views I am now 
urging. In another section of our country, in my earliest practice 
as a lawyer, trained only by the methods which prevailed here 
twenty-five years ago, I often met lawyers who by reason of the 
destructions of the war followed their profession almost without 
books, certainly without libraries and without any of the text 
books, hand books or digests which make up so large a part of the 
furnishing of many, if not most, of our present law offices. A few, 
very few, leading cases which were often of only local re- 
nown, but in which some great legal principles had been stated and 
applied—even these sometimes copied in manuscript and passed 
from one local bar to another—comprised their entire resources of 
written authority and learning. With these I have seen veterans, 
I have seen tyros of the law grapple with profound legal questions 
—questions of trusts, of devises, of real and personal estates—in a 
manner and with a success in all that was essential to legal argu- 
ment or forensic demonstration, which I have at least not since 
seen surpassed at our metropolitan bars or in our highest forums. 
Since that experience I have never doubted what is most essential 
in a lawyer’s training and in what way a knowledge and mastery 
of legal principles can be best taught and learned. 


CHARLES D. COE, ET AL. v. THE WASHINGTON FIRE AND MARINE INSURANCE 
COMPANY OF BOSTON. 


(Essex Circuit Court.) 


Validity of ‘* Binders’? as Contracts of Insuwrance—Evidence of 
Usage and Custom. 

This was an action on an alleged contract of insurance. The 
undisputed testimony in the case showed that on the 5th day of 
October, 1886, Brown, as agent for plaintiffs, applied to Cannon, 
the agent for the defendants, at his office for $400 insurance on the 
buildings in question for one year. That he, Brown, pointed out 
the location to Cannon on what is known as a fire map of the city 
of Newark, and asked Cannon the rate of insurance; that Cannon 
could not at that time inform Brown of the rate of premium, as 
the buildings had not been rated by the board of underwriters ; it 
further appeared that the board of underwriters, which is composed 
of officers of insurance companies and insurance agents, and of 
which Cannon is a member, fix or cause to be fixed a rate of insur- 
ance premium on every building in Newark, which rate so fixed is 











266 THE NEW JERSEY LAW JOURNAL 


conformed to by all insurance companies; that Cannon agreed 
with Brown to get the building rated, and upon Brown requesting 
him to give him something to show the plaintiffs that the building 
was insured Cannon gave him a “binding slip”’ or binder in the 


following words : 
** NEWARK, N. J., Oct. 5th, 1886 
This is to certify that the Washington Fire and Marine Insurance Company hold good to 
C. D. Coe & Co., four hundred dollars covering barn and shed in rear of Orange and 
Nesbitt street, until policy can be delivered 
$400. Oct. 5, '86. W. S. CANNON, Manager. 


Cannon forthwith applied to the board for a rate, and it was 
fixed at one per cent. Brown did not call in and learn the rate and 
accept it, and furnished no particulars for a description of the 
risk covered by the policy. If he called in at all he learned that 
there was no policy on the books of Cannon in favor of Coe & Co. 

The premium, at the rate fixed by the board, amounted to four 
dollars. It was claimed by the plaintiff in the declaration and 
insisted on in the case, that Brown paid Cannon two dollars and 
twenty-five cents, as the premium for this insurance. 

But it was insisted on the other side that this payment was made 
for the renewal of another policy in another company. It was 
proved on the trial that there was a usage in the business by which 
binders were given for the purpose of effecting temporary insur- 
ance for a reasonable time, in cases in which the rate could not be 
fixed at the time. 

Mr. Theo. L. Currie for the plaintiff argued, that issuing binders 
to effect insurance was a matter of common occurrence and not a 
new practice, but is referred to in Phillips on Insurance p. 5, and 
they bind the company and not merely the agent, and are in full 
force until they are annulled by the issue of a policy or notice of 
refusal, The acceptance of a proposal to insure completes the 
contract and cannot be rescinded without consent, citing Commer- 
cial Ins. Co. v. Hallock, 27 N. J. L. (8 Dutch.) 645; Hallock v. 
Meyers, 26 N. J. L. (2 Dutch.) 268. Actual payment of the pre- 
mium was not necessary, unless it was made a condition, 45 N. J. 
L. (16 Vroom) 543. The premium was paid in this case although 
by Cannon’s mistake the amount was not correct. The company’s 
agent neglected to prepare the policy, and the company is liable on 
its agreement to insure. 

Messrs. Edwin A. Dix, C. F. Mathewson and Edward M. Colie 
for the defendant. 

Mr. Colie insisted (1.) that there never was a valid contract of 
insurance between the parties. To constitute a valid contract, the 
subject of the insurance, the time, amount and premium must be 
agreed on, citing Weeks v. Lycoming Ins. Co., U. 8. Circuit Court, 
Dist. Vermont, 7 Ins. Law Jour. 552; Strohn v. Hartford Ins. Co., 
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37 Wisc. 625 ; Baptist Church v. Brooklyn Fire Ins. Co., 28 N. Y. 
152; Audubon v. Excelsior Ins. Co., 27 N. Y. 216; Kennebec Co. 
v. Augusta Fire Ins. Co., 6 Gray 204. To bind a company by 
interim parol contract, the company must not only have made the 
contract, but the contract must also be clearly established. The 
power of the agent to bind the company must clearly appear, 
Patterson v. Benj. Franklin Ins. Co., 87 Pa. 454. The requisites 
of a verbal contract of insurance are: that the minds of the parties 
must have met on all the essentials of the contract, People’s Ins, 
Co. v. Paddon, (8 Bradwell) 447; Christee v. North British Ins. Co. 
He also suggested that a suit on a ‘* binder” should be brought in 
equity and not at law, Colt v. Ins. Co. (20 Wall.) 560; Perkins v. 
Washington Ins. Co. (4 Cowen) 645. 

(2) If a valid contract existed it expired long before the happen- 
ing of the fire. Evidence of usage is admissible to prove that the 
force of the *‘binder’’ is limited to temporary insurance, citing 
Barton v. McKelway, N. J. L. (2 Zab.) 174; Steward v. Scudder, 
N. J. L. (4 Zab.) 96; Nelson v. Smith, 26 N. J. L. (7 Vr.) 148; 
Schenck v. Griffin, 28 N. J. L. (9 Vr.) 462. 

(3). The action should have been brought for a breach of an 
agreement to insure and not upon a contract of insurance. Hub- 
bell v. Pacific Ins. Co. 100 N. Y. 47; DeGrove v. Ins. Co. 61 N. Y. 
602. 

(4) A binder is a mere expedient, temporary by nature and 
intended only to exist until certain formalities can be gone through. 

Depur, J., giving his opinion orally, said: This case involves 
a very important question. The controversy is as to the existence 
of a contract of insurance. The property to be insured was not 
ratable. The rates on such property were laid by the board of 
underwriters and could not be fixed by the defendant company. 
The company therefore could not give a policy, but by their agent, 
W. 8. Cannon, they gave what is called a ‘‘binder.’’ These papers 
are very common, so much so, that one witness says that a quarter 
of a million of dollars are out on this kind of contract. The paper 
given was to the effect that the company would hold good to the 
owner $400 on the property until a policy could be prepared (and 
the Judge read the paper above quoted), but no premium had ever 
been paid. It appears that a small sum had been paid, but the 
evidence shows that it was on another account. 

The rate was fixed soon after by the board of underwriters, but 
nothing further was done until ten and a half months after the fire 
occurred, and on this paper the action is brought. I think that 
when a completed contract of insurance is made the usage and cus- 
tom seem to be that these papers are regarded as binding. The 
evidence of usage and custom should be admitted to show what was 














268 THE NEW JERSEY LAW JOURNAL. 

































taken as equivalent to an insurance. Until the amount of the pre 
mium is adjusted no complete contract of insurance can be made, 
and I think that until such a complete contract is made no force 
can be given toit. But passing this by, the ground on which I 
shall rest my decision is that the meaning of these contracts called 
‘**binders’’ is to bind the company for a reasonable time to issue a 
policy which when made shall date back to the time of the original 
contract. It is a temporary expedient to continue only for a 
reasonable time, and the party insured is under obligation to see to 
it that a policy is issued or know the reason why within what the 
persons engaged in the business regard as a reasonable time. I 
think that ten and a half months is much more than a reasonable 
time. Verdict for defendants. 


ADA M. YOUNG, AS ADMINISTRATRIX, ETC. ». FRANK H. HOUGHTON. 
(New Jersey Supreme Court.) 


Rights of Foreign Administrator to Sue for and Collect Debts in 
this State—Evidence of Fraud—Order of Arrest. 


The facts in this case as submitted by counsel were as follows ; 
Graham Youngs, the decedent, for a few weeks prior to his death 
in January, 1887, boarded at Rose Park Hotel in Essex county; 
that at the time of his death there was upon his person the sum of 
$3,125.25. This money was handed by the nurse, within a short 
time after the death of said Young, to the above named defend- 
ant, Houghton, and it was counted by Houghton in the presence 
of the nurse and others in the death room, and then taken away by 
the defendant. The decedent left a will; the executors failed to 
qualify, and the plaintiff, Ada M. Young, probated the will, and 
letters of administration with the will annexed were granted to her 
by the surrogate of the county of Suffolk. 

The defendant having been served with exemplified copies of the 
letters of administration, and having been requested to account for 
and pay over to the plaintiff, as administratrix, the money received 
by him, and refusing to comply with said demand, the plaintiff ap- 
plied for and obtained an order to hold to bail. 

The defendant was arrested, gave bail to the sheriff, and then 
moved to vacate the order on the ground that the plaintiff had no 
‘standin, in court, and, further, that there was not sufficient evi- 
dence of fraud. The facts are more fully stated in the opinion. 

Mr. Luther Shafer for the plaintiff. 

Messrs. Bowen & Dennin for the defendant. 

Depur, J.: This is an application to set aside an order of arrest. 
The order of arrest was made in an action upon contract. I need 
not repeat the circumstances of the case. ‘Ihe motion to set aside 
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the writ is made on three grounds: First, on the ground that the 
administrator is disqualified from suing in the courts of this State, 
of rather (because the counsel put his motion in that form) that the 
grant of administration in a foreign State conveys to the adminis- 
trator only the assets that are within that jurisdiction; and that 
with regard to the assets of the deceased in another State, the for- 
eign administrator acquires no title; and that the only person who 
can collect those assets, sue for debts, or even receive pay, must be 
the administrator that is appointed in the jurisdiction where the 
assets are, or where the debt is about to becollected. This position 
is settled otherwise by a long course of decision, among other cases 
the cases in the Supreme Court of the United States, which lay 
down this doctrine: That a grant of administration at the domicile 
of the deceased transfers to the administrator all the personal prop- 
erty of the deceased wherever situated ; and the grant of adminis- 
tration at that domicile is conclusive when brought in question in 
the courts of another State. 

A different rule prevails with respect to lands. The probate of a 
will in a foreign State has no validity whatever with regard to the 
title to lands in another jurisdiction. The reasons on which this 
distinction rests are obvious and that distinction has been adopted 
and acted upon by the courts of this State. A foreign administra- 
tor always has power to collect debts and receive personal property 
belonging to the testator if the debtor is willing to pay or the 
person having the custody of the personal property is willing to 
hand it over. 

The embarrassment in enforcing the right of a foreign adminis- 
trator arises from the fact that the court of one State would not 
recognize the right of a foreign administrator to sue out of his 
jurisdiction. That obstacle was removed by the act of 1887, p. 154, 
and that supplied what was needed for the purpose of completing 
the remedy of a foreign administrator with respect to debts or 
personal property in this State. It was contended on the argument 
that this act could receive a construction that would make it apply 
simply to debts that were contracted with the administrator after 
the letters of administration were granted. Such a construction 
would make the act useless, because an administrator with whom a 
debt was contracted upon the purchase of property belonging to 
his estate,could sue always in his individual capacity to recover his 
debt, not in virtue of his representative position, but in virtue of 
the actual contract between him and the debtor. The words of the 
act are so broad, and the only reason for passing the act so obvi- 
ously applicable to this case, that I think it would be impossible 
to construe the act in such a limited sense. 

I have no doubt of the power of the administrator to sue for and 
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collect this debt, nor of the power of the debtor to pay it to the 
administrator, and his receipt would be a discharge. 

It was also said on the argument that reasons of public policy 
were against the adoption of this rule; that these assets might be 
taken out of the State by the foreign administrator, and thereby 
creditors would be prejudiced in the collection of their debts. 
The remedy for that condition of affairs is obvious ; and that is, if 
any domestic creditor took out letters of administration in this 
State, on such grant of administration the court would not allow 
the assets to be collected and taken out of the State by the 
foreign administrator, but would retain them here for the purpose 
of administration in this State. I have no difficulty whatever on 
the first point. 

The second point raised was that there was no sufficient demand 
of this debt by the plaintiff before suit brought; that the 
attorney by whom the demand was made did not exhibit any 
power of attorney to collect from the foreign administrator, and 
that the defendant had nothing but the attorney’s word. If he had 
refused to deliver on that ground there might have been something 
in it; but the act of the agent will be established by parol. The 
cases have gone so far, in the landlord and tenant cases, as to hold 
that the act of the attorney could be ratified by adopting his act, 
without any previous employment whatever. 

The third ground on which the motion was made was that there 
was not sufficient evidence of fraud; that the defendant was ready 
to pay and stands ready to pay now. 

If a simple allegation of that character would be permitted to 
affect an order for arrest, it would be within the power of a de- 
fendant in every instance to set aside, by subsequent conduct, an 
order for arrest that was made on legitimate grounds. The collec- 
tion of this money under the circumstances in which it was collect- 
ed, the refusal even to account for it, and the refusal to deliver to 
the administrator, were sufficient evidence of fraud to warrant the 
order, and the case in that respect is identical with the case of 
Seidel v. Peachaw, 3 Dutch., p. 457. 

The affidavits were sufficient to warrant the order, the order was 
properly made, and the application to set it aside is denied. 
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SAMUEL SCHNEIDER, SIMON REICHMAN AND FREDERICK WERNECHEv, JOHN R 
WILLIAMS. 


(Court of Chancery of New Jersey.) 


1. Trade Marks— /urisdiction in Equity. goods, of the same class or kind, already on 
—The jurisdiction of a court of equityto the market. belonging t6 another trader ; 
give relief against the violation ofatrade Second, he must apply his mark to some 
mark, rests, not upon the ground thatthe article of traffic, and, 7Aird, he must put his 


defendant is committing a fraud onthe pub. article, marked with his mark, on the market. 
lic, but entirely on the ground that the de- 3. Mere adoption of a mark, and a public 
fendant is violating a property right of the declaration that the mark so adopted will 
complainant. be used to distinguish goods to be put on 


2. Three things are requisite to the the market ata future time create no right, 
acquisition of a title toa trade mark; First, No title arises until the thing is actually on 
the person desiring to acquire title must the market marked with the particular mark. 
adopt some mark not in use to distinguish 

On hearing on demurrer. 

Mr. T.8S. H. Van Roden and Mr. J. Frank Fort for demurrant. 

Mr. Henry Young for complainants. 

Van Fieet, V. C.: This action is brought by three persons aS 
members of a voluntary association called the Cigar Makers’ Inter- 
national Union of America. The complainants sue on behalf of 
their fellow-members, as well as themselves, alleging that the as- 
sociation consists of over ten thousand members, many of whom 
are unknown to them, but that if they knew the names ofall, their 
number is so great that it would be impracticable to join them all as 
parties complainant. The action is brought to protect a right, 
which, it is alleged, is held in common by all the members of the 
association. 

The substance of the case made by the bill may be stated as 
follows : The Cigar Makers’ International Union isa voluntary as- 
sociation, composed of practical cigar makers ; it was formed for 
purposes of mutual protection, advantage and benefit—the bill says, 
it was formed ‘‘for the purpose of elevating the material, moral 
and intellectual welfare of the craft’’—its membership now em- 
braces a large majority of all the skilled cigar makers of the United 
States ; it requires of each of its members faithful service to his 
employer, and in consequence of the superiority of the workman- 
ship of its members, they are employed by a great many persons 
engaged in the manufacture of cigars, at wages largely in excess of 
the wages paid to other cigar makers who are not members of the 
association ; in order to compensate employers for the high rate of 
wages they were required to pay members of the association, and 
for the purpose of further inducing employers to employ its mem- 
bers, and also for the purpose of increasing the sale of cigars made 
by its members, the association, in September 1880, adopted a 
trade mark, consisting of a label, which any manufacturer of cigars, 
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employing members of the association, is authorized to place on a 
box, containing cigars made by a member of the association, and 
which label certifies on its face, that the cigars contained in the 
box to which it is affixed were ‘‘made by a first-class workman, 
a member of the Cigar Makers International Union of America, an 
organization opposed to inferior ratshop, coolie, prison or filthy 
tenement house workmanship.’’ This label, at the time of its 
adoption, had not been previously used in this country or else- 
where, and since its adoption it has been the exclusive property of 
the association. As the label isa guarantee that the cigars con- 
tained in the box to which it is attached, have been manufactured 
by a skillful workman, and are not coolie, prison or tenement 
house work, the sale of cigars thus marked, has, since the adop- 
tion of the label, largely increased, and they now command a 
higher price in the market than cigars not thus distinguished, and 
so the exclusive right to use the label is now a very valuable right. 
The label has been counterfeited. The defendant, who is a manu- 
facturer of cigars, and a wholesale and retail dealer therein, but 
not a member of the association, nor an employer of its members, 
has obtained possession of a number of the counterfeit labels, and 
is now engaged in placing cigars, not made by members of the as- 
sociation, but marked with the counterfeit label, on the market, in 
violation of the rights of the complainants, and to the great in- 
jury of the public. The complainants ask for a decree restrain- 
ing the defendant from using their trade mark or any imitation of 
it. 

The defendant demurs. He denies that the facts above set forth 
show any cause of action. Taking the averments made in the bill 
to be true. it is manifest that nothing can be said in defense or 
even extenuation of the defendant’s conduct in its moral aspects, 
for whether the complainants have the legal right they claim or 
not, the facts stated in the bill show beyond dispute that the 
defendant is conducting his business in such manner as to de- 
ceive and cheat all who deal with him, by representing that to be 
true which he knows to be false. He is seeking to get gain by 
the use of a counterfeit token. But this court has no power to 
correct moral delinquencies or redress mere moral wrongs. The 
complainants can have no relief at the hands of this court unless 
their bill shows both a clear property right, and an invasion of 
‘that right by the defendant. Unless their bill shows that they 
have property in the label or mark, which they say isthe exclusive 
property of their association they have no case. ‘‘ Imposition 
on the public,’ in the words of Lord Westbury, ‘‘ occasioned by 
one man selling his goods as the goods of another, cannot be the 
ground of private action or suit.’’ In the language of Lord Thur- 
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low, in Webster v. Webster, 3 Swanst. 490 N., ‘the fraud upon 
the public is no ground for the plaintiff's coming into court.’ It 
is, indeed, true, that unless the mark used by the defendant be 
applied by him to the same kind of goods as the goods of the 
plaintiff, and be in itself such that it may be, and is mistaken 
in the market for the trade mark of the plaintiff, the court can- 
not interfere, because there is no invasion of the plaintiff's right ; 
and thus the mistake of the buyers in the market under which 
they in fact take the defendant’s goods as the goods of the 
plaintiff, that is to say, imposition on the public, becomes the test. 
of the property in the trade mark having been invaded, and not 
the ground on which the court rests its jurdiction.’”’ Leather Cloth 
Co. v. American Leather Cloth Co. 4 DeG., J. & S. 141. The 
rule, as thus stated, I understand to be the established doctrine, 
now in force on this subject both in this country and England. 
The question to be considered is, does the bill show a property 
right in the complainants and their fellow-members in the trade 
mark in question? This is, however, preceded by another, which 
is, how may property in a trade mark, or a right to 
a trade mark be acquired? It would seem to _ be 
settled beyond question that there can be no such thing 
as a trade mark distinct from and unconnected with a 
vendible commodity. As the words themselves import to make 
the thing selected or adopted answer the purposes of a trade 
mark, it must be so used as to mark or distinguish something 
which is the subject of traffic—something which is bought and 
sold. It can have no existence, as property, as a thing distinct 
from and wholly unconnected with an article of traffic, for in that 
condition, while it might be the subject of traffic itself, it would be 
simply as a mark or name, and not as the distinguishing mark 
of some other article of traffic. It is only when it is affixed to 
or associated with some vendible commodity, so as to distinguish 
that particular commodity from others of the same class or kind 
that it is possible for it to possess the essential quality ofa 
trade mark. The right in question was defined by Lord West- 
bury, in Hall v. Barrows, 4 De. G., J. & 8. 158, tobe ‘‘the ex- 
clusive right to the use of some name or symbol as applied toa 
particular manufacture or vendible commodity.’? And Mr. Jus- 
tice Clifford, in a dissenting opinion, in Manufacturing Co. v. 
Trainer, 101 U. 8S. 57, said, ‘“‘ property in a_ trade mark is ac- 
quired by the original application to some species of merchan- 
dize or manufacture of a symbol or device not in actual use to 
designate articles of the same kind or class * * * therule 
being that he who first adopts such a trade mark acquires the 
right to its exclusive use in connection with the particular class 
18 
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of merchandise to which its use has been applied by himself or 
his agents.”” And Mr. High, in his treatise on the law of in- 
junctions, says: ‘‘A trade mark is a particular sign or symbol 
which, by exclusive use, becomes recognized as the distinguish- 
ing mark of the owner’s goods, and for the protection of which 
the aid of equity may be properly invoked.’’ 2 High on Injns. 
$ 1063. 

The principle that no person can acquire a right to a trade mark 
except he put merchandise, or a vendible commodity on the mar- 
ket, marked or distinguished by his particular mark, has been re- 
peatedly affirmed by judges of the very highest distinction. The 
cases so adjudging are numerous. I shall not cite all which have 
been examined. Lord Westbury, in Leather Cloth Co. v. American 
Leather Cloth Co., 4 DeG., J. & §. 142, said: ‘It is correct to 
say that there is no exclusive ownership of the symbols which con- 
stitute a trade mark apart from the use or application of them, but 
the word trade mark is the designation of these marks or symbols 
as and when applied toa vendible commodity, and the exclusive 
right to make such use or application is rightly called property.”’ 
The same distinguished judge, in McAndrew v. Bassett, 4 DeG., 
J. & 8., 386, said: ‘*‘ Property in the word for all purposes cannot 
exist, but property in that word, as applied by way of stamp upon 
a particular vendible article * * * does exist the moment the article 
goes into the market so stamped, and there obtains acceptance and 
reputation whereby the stamp gets currency as an indication of 
superior quality, or some other circumstance which renders the 
article so stamped acceptable to the public.*’ The same views, in 
substance, were expressed by Lord Kingsdown in Leather Cloth 
Co. v. Leather Cloth Co., 11 H. of Lords Cas. 538: 
by Lord Langdale in Perry v. Truefitt, 6 Beav. 66; by 
Lord Cranworth in Farina v. Silverloch, 6 DeG., M. & 8. 
218; by Sir William Page Wood in Anisworth v. Walmes- 
ley 1 Eq. Cas. 524; by Lord Justice Cairns in Maxwell v. 
Hogg, 2 Ch. Ap. Cas. 314; and by Vice Chancellor Bacan in Hirst 
v. Denham, 14 Kq. Cas. 549. Mr. Kerr and Mr. Joyce, in their 
works on the Law of Injunctions, both adopt Lord Westbury’s 
statement respecting the means by which a right to a trade mark 
must be acquired, as expressing in the best form the established 
law on this subject. Kerr on Injns. 475; Joyce on Injns. 176, p. 23. 

From this statement of the law, it would appear to be entirely 
clear that a person who desires to acquire a right to a trade mark 
must do three things, each of which is indispensably requisite to 
the acquisition of the right. First, he must select or adopt some 
mark or sign not in use to distinguish goods of the same class or 
kind, already on the market belonging to another trader. Second, 
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he must apply his mark to some article of traffic, and third 
he must put his article, marked with his mark, on the mar- 
ket. Mere adoption of a mark or sign, anda public declaration 
by advertisement or otherwise, that a person will, at a subsequent 
time, put a particular thing on the market marked or distin- 
guished in a certain way create no right. -Until the thing is actu- 
ally on the market, marked by the particular mark of the person 
intending to acquire a title, no property right in the mark arises. 
Lawson v. Bank of London, 18 C. B. 84; Maxwell v. Hogg, supra. 

Tested by the principle above stated, it would appear to be so 
clear as to be beyond all controversy, that the complainants have 
not acquired such a title to the mark in question as will enable them 
to maintain this action. Without stopping to consider whether 
it is possible for a voluntary association, not composed of traders, 
but of skilled workmen, who put nothing on the market but their 
skill as mechanics, to acquire title toa trade mark, it is sufficient 
for present purposes to say that the case attempted to be made by 
the bill is fatally defective in an important particular. The defect 
is this: The bill does not show that the complainants have applied 
their mark or label to a vendible commodity, of which they are the 
owners or in which they trade, and that they have put such com- 
modity, marked with their mark, on the market. Such application 
and user constitute, according to the established law on this sub- 
ject, the only foundation on which a title can rest. Without them 
it is impossible to acquire a title. While an aptecedent user, sufli- 
cient to give the commodity a general notoriety and reputation in 
the market, is not indispensable to the acquisition of a title, yet, it 
is settled that, until the commodity is actually on the market, 
marked with the mark to which title is asserted, no title will arise. 
Kerr on Injns. 475. 

The question raised by the demurrer in this case seems to have 
been the subject of some diversity of judicial opinion. In several 
instances injunctions have been granted, in similar cases, by local 
courts. The writs in these cases seem, however, to have been 
awarded on general notions of justice and to protect the public 
against the frauds the defendants were committing, rather than on 
the ground that the plaintiffs had shown, according to the settled 
law on this subject, that they hada valid title toa trade mark. 
When the Supreme Court of Minnesota were required to decide the 
question the Court divided, two judges being of opinion that the 
bill or complaint showed no title, while the other two were of 
opinion that it did. No opinions were written ; at least, none are 
reported. Allen v. McCarthy, 34 Northwestern Reporter 416. A 
case recently decided by the Court of Appeals of New York seems 
to have involved a question somewhat similar to that under consid- 
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eration. What the special facts of that case were does not very 
distinctly appear ; they were no findings of fact, but it does appear 
the Superior Court of the City of New York had enjoined the de- 
fendant from using certain labels, or imitations thereof, upon boxes 
containing cigars manufactured and sold by him. The order grant- 
ing the injunction was, on appeal, affirmed by the General Term 
and also by the Court of Appeals. The complaint in that case 
alleged that the plaintiffs were ‘‘ cigar makers,’’ and the Court of 
Appeals, in stating the reasons why the judgment of the Court 
below should be affirmed, said: *‘ A material fact, bearing upon the 
right of the plaintiffs to final relief, appears to be the force and 
effect to be ascribed to the allegation that the plaintiffs are ‘ cigar 
makers,’ and whether that phrase imports an ownership of the 
cigars thus made.’’ The defendant denied that any such import 
could be fairly attributed to that phrase, but the Court said that 
the issue raised on this point was one that should not be deter- 
mined on a preliminary hearing, but should be reserved until the 
tinal hearing. Strosser v. Moonelis, 108 N. Y. 611. The form in 
which the Court stated the issue to be determined on final hearing 
would seem to leave no doubt that it was of opinion that ownership 
of the article, which the mark was used to distinguish, was essen- 
tial to the acquisition by the plaintiffs of a title to the mark asa 
trade mark. The bill, in the case under consideration, is free from 
all obscurity as to the sense in which the words cigar makers are 
used. They are used to indicate simply that the complainants are 
skilled workmen and nothing more. It is not pretended that there 
is the least hint in the bill that the complainants set up a title toa 
trade mark as manufacturers or dealers in cigars. 
The demurrer must be sustained with costs. 


RULINGS AT THE CHANCERY CHAMBERS. 
(Newark, August 7, 1888.) 
JOB OGDEN v. SAMUEL H. BURNET. 
Foreclosure—Priority of Judgment—Surplus Moneys. 

Mr. Samuel H. Baldwin gave notice of motion to admit Moses E. 
Halsey and Ebenezer W. Davis as administrators of Andrew Teed, 
deceased. 

The suit was for the foreclosure of a mortgage. A final decree 
had been taken and the mortgaged premises had been sold. Before 
the sale the petitioners recovered a judgment against the owner and 
made a levy on the mortgaged premises. The property realized 
more than enough to pay the complainant's mortgage. There were 
other judgment creditors who were parties to the suit, and they had 
appeared before the Master and obtained a report as to the amount 
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due them, but no decree was made in their favor. The petition 
alleged that no levy had been made under the other executions, and 
that the petitioners, by virtue of their levy, had obtained priority 
over the other judgments, and were entitled to prior payment out 
of the surplus moneys. 

Mr. Baldwin insisted that, although execution had been issued 
under the other judgments, yet, because no levy had been made on 
the mortgaged premises under these judgments, his judgments had 
obtained priority by reason of the levy, and that, having obtained 
this interest in the subject matter of the suit since the bill was 
filed, they were entitled to be admitted as defendants. 

The question of priority, he said, depended on the meaning of 
the word ‘‘ executed,” in section 9 of the act concerning the sale of 
land (Rev. 1044), which provides that lands sold under executions 
shall be clear of former judgments on which no execution has been 
taken out and executed; and he insisted that if no levy had been made 
under the prior judgments this judgment would take precedence in 
the distribution of the surplus moneys. He referred to Den v. 
Young, 12 N. J. L. (7 Halst.) 300; Wills v. McKinnon, 41 N. J. 
L. (12 Vr.) 120; Bogert v. Lydecker, 45 N. J. L. (16 Vr.) 314. 
On the question of the right tocomein he referred to the Statute, 
Rev., Chancery § 41-42. 

Mr. J. W. Field, for Emmons, assignee of prior judgment cred- 
itor, opposed the motion and insisted that the petitioners were bound 
by the proceedings and could not be allowed to come in now and 
obtain a new Master’s report and final decree. 

The Vick CHANCELLOR, speaking of theright to come in and how 
far the petitioner is bound by the proceedings, referred to Hew- 
itt v. Montclair Railroad Co., 25 N. J. Eq. (10 C. E. Gr.) 100; and 
the same case on appeal, Guest v. Hewitt, 27 N. J. Eq. (14 Stew.) 
477. 

In this case the Chancellor held that after a suit had proceeded to 
final decree the petitioner, allhough he might be admitted as a 
party would not be permitted to answer, but the Court of Errors 
modified this and said *‘it could not have been the intention to im- 
pose upon the incoming party the obligation to submit to an order 
previously made, if he could show to the satisfaction of the Chan- 
cellor that such an order had been made in violation of the rules of 
practice or the principles of equity.”’ 

In the present case the Vice Chancellor said the petitioners are 
clearly entitled to come in and submit to the court their claim to 
the surplus money. He directed an order that the petitioners be 
admitted as defendants and that the question as to their right to 
the surplus money be presented and argued before him on the next 
motion day, either upon proofs or an agreed statement of facts. 
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(Trenton, July 24.) 
ANONYMOUS. 


Extension—Executor—Ezxtending Time for Proving Claims. 


Mr. Richey applied for an order allowing a creditor of a decedent 
further time in which to present his claim, and directing the execu- 
tor to receive it. His petition set out the nature of the claim, which 
was to be reimbursed for the payment of a note made by the 
petitioner for the benefit of the testator, and it was alleged that 
although a rule to limit creditors had been made and the time had 
expired, yet no proof of publication had been made and no order 
barring creditors had been taken, and Mr. Richey urged that until 
the proofs of publication had been made it was usual to allow 
claims to be presented. The CHANCELLOR objected that to order the 
executor to receive the claim might seem to prejudge the case, and 
interfere with the right of the executor to make a defense to the 
claim in an action at law. He granted, however, a rule to show 
cause. 


THOMPSON v. FATH. 
Contempt—Order to Show Cause—Practice. 


Mr. Hugg asked for an attachment for contempt for the violation 
of a restraining order embodied in a rule to show cause for an in- 
junction. He said the order directed the defendant in the mean- 
time to desist from driving piles in the Hugg & Clark fishery at 
Gloucester City, and that he had affidavits showing that the order 
had been disobeyed. 

Mr. Pancoast rose and said he appeared with an answer to this 
bill and was ready to answer the rule to show cause, and would 
like to make a suggestion in regard to the alleged contempt. 

Mr. Hugg objected that this defendant was not entitled to be 
heard until the matter of the contempt was disposed of. 

Mr. Pancoast said that if he could state the facts alleged in the 
answer it would give a fuller understanding of the matter. 

The CHANCELLOR said he would hear the complainant's affidavits. 
Mr. Hugg read their affidavits and asked for an attachment, or, at 
least, an order to show cause. The Chancellor said that the affidavits 
were strong, and that the defendant was not entitled to be heard 
until he had purged himself of the alleged contempt, and that he 
would grant a rule to show cause, returnable on August 7, before 
VicE CHANCELLOR BirD, by whom the injunction had been granted, 
and to that time he would continue the hearing on the rule to show 
cause for an injunction. 
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(N. J. Court of Errors and Appeals. Decision announced July 31, 1888.) 
PIDCOCK v. MELICK. 


Wills—Conveyances— Use of the word *‘Heirs” in Wills and in 
Deeds in Trust. 


The opinion of the court and the following syllabus were pre- 
pared by Drpur, J.: 

1. In a will a fee simple will pass without the word heirs, for in 
a will a fee simple doth pass by the intent of the devisor ; but in 
the creation of an estate by deed the word heirs is necessary to 
pass the fee. 

2. Conveyances to uses are construed in the same manner as 
deeds, deriving their effect from the common law. The word heirs 
is necessary to create a fee. 

3. But where the conveyance is in trust the trustee will take a 
legal estate in fee if the trust limited upon it be to the cestwi que 
trust and his heirs. The words of limitation and inheritance in 
such case, although they are connected with the estate of the cestwi 
gue trust, will be held to relate to the legal estate of the trustee in 
order to give effect to the intention of the parties. 

4. M, the owner of lands, made a mortgage upon them. He then 
conveyed the premises by deed to 8. party of the second part, 
in trust for C and C, children of the grantor, for their use and 
benefit and their heirs as tenants in common, ‘‘ to have and to hold 
unto the party of the second part in trust as aforesaid for the said 
C and C their heirs and assigns forever.’’ Held: 

(1). That C and C took au equitable estate in fee simple and Sa 
legal estate in fee, and that by the statute the trust was executed 
and the legal estate vested in the cestwis gue use. 

(2). That a purchaser at a sale in the foreclosure suit, to which 
C and C were parties, acquired the estate of the mortgagor and also 
the fee in the equity of redemption. 


THE AMERICAN BAR ASSOCIATION. 


The eleventh annual meeting convened at Saratoga on August 15 
with a full representation from all part of the United States. Presi- 
dent George G. Wright of Iowa, ina lucid and concise address, 
summed up the various legislative acts of the year, both in Con- 
gress and in the State Legislatures, The General Council, which is 
composed of one member from each State and directs the policy of 
the association, was elected for the year. The member for New Jer- 
sey is Mr. Charles Borcherling. The report of the Secretary was 
received, showing that the association now numbers 750 members. 
The report of the Treasurer was read, showing a balance on hand 
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of $1,893, after deducting the necessary expenses of the convention. 
The convention then adjourned until evening. 

At the evening session of Wednesday two admirable papers were 
read by J. Randolph Tucker of Virginia on ‘‘ Congressional Power 
over Interstate Commerce,’’ and one by J. M. Woolworth of Nebras- 
ka upon ‘‘ Jurisprudence Considered asa Branch of Social Sci- 
ence.”’ 

On Thursday morning the Hon. George Hoadly of New York 
delivered the annual address. He pointed out many of the incon- 
sistencies of the rules of the common law and argued forcibly, 
although by indirection, that a remedy could be found in ‘‘ codifi- 
cation.’’ After the address a discussion regarding the admission of 
delegates was participated in by Rufus King, Walter George Smith, 
Judge Wright and others. A communication from the Committee 
on Commercial Law on the general subject of national bankruptcy 
was submitted and referred back. 

At the evening session of Wednesday a resolution was adopted 
recommending Congress to increase the salaries of district court 
judges of the United States, and a committee was appointed to 
wait upon both houses of Congress and urge an increase in the sala- 
ries of all Federal judges. 

A resolution to the effect that the preparation of a code or codes 
of procedure for United States courts, regulating both civil and 
criminal proceedings, was both desirable and practicable, created 
the principal debate of the evening. The venerable David Dudley 
Field maintained with his accustomed vigor that the distinction 
between law and equity which now exists in the practice in these 
courts should be abolished, and after an animated discussion, in 
which both sides of the question were ably presented by different 
members of the association, the resolution was adopted. 

Fraudulent divorces also came in for a share of attention, and 
the sense of the association was expressed that it is the duty of the 
Legislature of every State in the Union to make the divorce pro- 
cedure of the country conform to the settled principles of inter- 
national law, and the members of the association pledged them- 
selves to secure the introduction of a proper bill looking to the 
attainment of this result in the Legislatures of their respective 
States. 

A committee of five was appointed to consider and report on the 
‘ advisability of recommending the adoption by Congress of a mari- 
time bill of lading, prepared and approved by the association for 
the reform and codification of the law of nations. 

The marriages of Americans when abroad was considered by the 
association and the enactment of a law recommended to the various 
State Legislatures making valid the marriages between a citizen of 
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the State and a foreigner abroad if celebrated according to the laws 
of the country where it took place, and specifying in detail the 
course to be pursued as to the proper registration of the marriage 
in this country. 

On motion of Francis Rawle of Pennsylvania it was resolved that 
a special committee of five be appointed, of which the President of 
the ensuing year be a member, to urge upon Congress the passage . 
of a proper act of the character approved by this association at its 
annual meeting in 1882 for the relief of the Supreme Court of the 
United States from the accumulation of business on its docket. 

On Friday morning the President appointed the following com- 


mittees : 

On the adoption by Congress of a Maritime Bill of Lading—Morton P. Henry, of Penn- 
sylvania, Thomas J. Semmes of Louisiana, C. C. Bonney of Illinois, R. L. Fowler of New 
York, J. W. Fellows of New Hampshire. 

On the Resolution in Relation to the Increase of Salaries of the Federal Judges—John F. 
Dillon of New York, Skipworth Wilmer of Maryland, Jay L. Torrey of Missouri. 

The same committee was directed to present to Congress th subject of code procedure in 
the Federal Courts. 

Under Mr. Rawle’s resolution with regard to the relief of the Supreme Court—David 
Dudley Field of New York, Francis Rawle of Pennsylvania, J. Randolph Tucker of Vir- 
ginia, George H. Bates of Delaware, Edward Otis Hinckley of Maryland. 

Pending the report of the Council on the subject of officers for 
the ensuing year an animated debate was held with regard to the 
place of the next annual meeting. The whole subject was finally 
referred to the Executive Committee, who subsequently fixed the 
place as Chicago and the time as August 28, 1889. 

The Council then reported the following list of officers, who were 
unanimously elected : 

President—David Dudley Field of New York. 

Secretary—Edward Otis Hinckley of Maryland. 

Treasurer—Francis Rawle of Pennsylvania. 

And an Executive Committee and a Vice President and Local Council for each of the various 


States. 

The association then adjourned sine die. 

In the evening a brilliant banquet was given in the ball room of 
the Grand Union Hotel, and eloquent speeches were made in re- 
sponse to the toasts by George G. Wright, David Dudley Field, 
George Hoadley, J. Randolph Tucker, James C. Carter, J. M. 
Woolworth and Congressman John M. Allen. 

The association may congratulate itself on beginning its twelfth 
year with every promise of a future honorable to itself and valuable 
in the highest degree to the cause of enlightened jurisprudence 
and law reform. 


EDITORIAL NOTES. 


No ONE CAN HAVE read the Removal of Causes Act of March 
3, 1887, as printed in the U. S. Statutes-at-Large without being 
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surprised and amused at the great number of mistakes in spelling 
and even of grammar that are found in it. Controversy, for in- 
stance, is often printed controversary, and there are other mistakes 
which make nonsense of some sentences. This was the more re- 
markable because the printing of the U. S. Statutes-at-Large has 
been proverbially accurate. The courts have been puzzling them- 
selves over the meaning of the statute, which is obscure enough 
apart from these blunders, and now it appears that the mistakes 
are in the enrolled act, and that this is different from the original 
act on file in the office of the Secretary of State. 


In Swayne v. Boylston Ins. Co., U. 8. Circuit Court, E. D. New 
York, 35 Fed. Rep. 1, Lacombe, J., after deciding that a suit 
brought in one state by a citizen of that state against a citizen of 
another was subject to removal under the act, said: It seems un- 
necessary to add anything to what has been already written, both 
because the subject has been fully discussed and because it now 
appears that the act which the federal courts have been interpreting 
for the past twelve months is not the act which passed both houses 
of Congress, and received the President’s signature. The act 
printed on the statute book conforms to the enrollment, but the 
enrolled act, when compared with the original papers on file in the 
Secretary’s office, contains twenty-five mistakes in spelling, in 
punctuation, in changing and omitting words and in the structure 
of the bill; that is, by changing paragraphs. Cong. Rec., March 
14, 1888, pp. 2102-2103.’’ It is to be hoped that Congress will 
make a thorough revision of the bill at the beginning of its next 
session, and restore the jurisdiction on the ground of citizenship, 
which has been almost destroyed by the ambiguous terms of the 
present bill. Such an act as this regulating the judiciary ought 
not to be hurried through on the last day of the session. We have 
had experience enough to prove this in the two Removal acts which 
were both passed on the third of March. 





SPEAKING OF CARELESS LEGISLATION, it is really too bad that 
our own Legislature should attempt to amend existing acts on 
subjects involving the practice or the substance of the law without 
even knowing the title or the text of the acts to be amended. They 
did that several times in the last session. In one case the act con- 
cerning sheriffs was amended as a supplement to the act concerning 
juries ; in another the title of the act to be amended was unrecited, 
and there are numerous instances of the use of antechnical and 
ambiguous terms in statutes relating to technical points of law. It 
is extremely important that no rule of law should be tampered 
with, except under the advice, at least, of some one who knows the 
meaning of the legal terms to be employed. Hon. E. P. Green, 








elling 
or in- 
takes 


re -re- 
e has 
shem- 
ough 
takes 
ginal 


New 
. suit 
en of 
; un- 
both 
now 
eting 
uses 
» act 
the 
1 the 
ry, in 
ture 
arch 
will 
lext 
hip, 
the 
ight 
ave 
Lich 


hat 
;on 
out 
hey 
on- 
ing 
ad, 
ind 
It 
red 
the 
en, 





EDITORIAL NOTES. 283 


President of the Ohio State Bar Association, refers to this matter 
in his annual address, and makes a suggession. He says: ‘‘ An- 
other matter that this association should give its immediate atten- 
tion to is the language of the statutes. We should, in my opinion, 
see that there is immediately created the office of statutory draughts- 
man, and that it be filled with a competent person, one who, by his 
special acquirements, is able to state a statute in legal, statutory 
language, and that no statute be passed until it has been examined 
by such officer and received his approval as to its phraseology. It 
is true that this would be copying from England, but there are 
some things that we may, to our own advantage, copy from En- 
gland, and this is of that number.” 


ANOTHER CARELESS PIECE OF LEGISLATION is the act of March 
26, 1888, an amendment to the act of March 3, 1880, for the better 
securing of the property of married women living in a state of sep- 
aration from their husbands. That act provides that any such 
married woman who is entitled by gift, devise, bequest, or descent 
to any contingent interest or estate in real or personal property, 
may, without the consent of her husband, sell, mortgage, etc., any 
interest she may have in real property, and that her own releases 
and receipts ‘‘in regard to said real and personal property shall be 
good and binding as if she were a feme sole.’’ Thisis not so clear, 
bur it certainly includes married women having no children, as well 
as others. Now, the act of 1888 provides that the provisions of 
this act of 1880 ‘‘ shall be extended to married women living in a 
state of separation from their husbands, and having no issue, the 
result of such marriage’’; and that such married woman (sic.) may, 
without the concurrence of her husband or his joining as party to 
any deed of conveyance, grant, sell and convey any real property 
whereof she was seized in fee simple by deed of conveyance ex- 
ecated and delivered to him before her marriage. The real exten- 
sion is to property acquired by deed, and there is a restriction 
limiting this act to married women who have no issue of the mar- 
riage. 


THE LEGISLATURE OUGHT TO PROVIDE SHORT NAMES for statutes 
that are likely to be often referred to. There are certain statutes 
of the United States and some in New Jersey that are generally 
known by short descriptive titles, as, for instance, the Judiciary act, 
the Removal of Causes act and the Practice act ; and there is one 
New Jersey statute which itself provides that it may be cited as the 
Chattel Mortgage act, 1885, but, as a general thing, our statutes are 
cited by their whole title, with the date of their passage or else by 
a nickname, and this is usually the name of the member who hap- 
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pened to introduce the bill in the Legislature. The tax adjustment 
act of 1886, for instance, is commonly called the Martin Act, after 
the Senator from Essex, and the name has become so familiar that 
it is even used by the Supreme Court in its recent opinion on the 
high license act. The name of the introducer is not a proper nor 
distinctive name for a statute; not proper because the introducer is 
rarely entitled to the credit of draughting or even originating a bill, 
and not distinctive because, if he is an active member, there are 
many acts that might as well be called by his name. Sucha desig- 
nation is temporary in its character, arising out of a fact which is 
soon forgotten and does not appear in the statute. It is certainly 
not proper that a statute should be cited in this way in an opinion 
of the Supreme Court; but even this is better than citing the 
whole of a long title. It would be easy to give a short descriptive 
title to every important general statute of frequent application and, 
for the sake of uniformity and certainty, this ought to be given by 
the Legislature itself. In England there are some old statutes that 
are called by the names of the men who really drew the acts, as 
Lord Tenterden’s act and Lord Campbell’s act. But now, in En- 
gland, Parliament itself gives the name to theact. Statutes amend- 
ing or codifying the law always begin with declaring how the act 
shall be cited, as, for instance: ‘*This act shall be cited as ‘the 
Bills of Exchange Act, 1885.’”’ It is simple, sensible and con- 
venient, and we trust the fashion will be adopted in this State, and 
that in the meantime the bar and the courts will adopt and use in- 
variably short descriptive names for at least all the principal stat- 
utes in the revision. 

THE Court or ERRORS met on July 31, and decided cases, but only 
three opinions were read and not many decisions were announced 
at that time, but some opinions have since been filed and others 
are yet to be filed. Most of the session was devoted to the reading 
of the opinion by Judge VAN SyYcKLE, on the High License and 
Local Option case. 

The opinion is too long to be published in this journal, and it 
has already been so widely published in the newspapers that it is 
not worth while to give even an abstract of it. The high license 
clauses of the act were sustained unanimously and were not much 
discussed, but the court was divided as to the validity of the local 
option clauses and seven of the sixteen judges dissented from the 
opinion of the court sustaining the law. The most serious objec- 
tion to this part of the act was that the legislature could not dele- 
gate legislation on the liquor traffic to a county which is not a poli- 
tical unit with power of legislation, but is nothing save a geographi- 
cal division of the state for certain purposes of administration. 
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The court held, however, that the sale of liquor by the glass was a 
traffic that had always been under restriction and was not allowed 
to be carried on without license, and that since the legislature had 
always provided that no license should be granted except upon the 
application of twelve freeholders, there was no reason why they 
should not say it should not be granted except with the consent of 
a majority of the legal voters of the county. 

There was also a serious question as to whether the title of the 
act was sufficient to express the purpose of it. The title is ‘‘An 
act to regulate the sale of intoxicating and brewed liquors.”’ It 
was contended that the effect of the act was to prohibit the sale of 
such liquors, and that this was not regulation. The court held, 
however, that the result of the election to be held under the fourth 
section of the act would not be to prohibit altogether the sale of 
liquors within the county, but only sales for which license is now 
required, sales at retail, to be drunk on the premises. Judge REED 





has filed a dissenting opinion. 





MISCELLANY. 


THE PERSONAL PROPERTY TAX. 





Ex Judge Garretson of Hudson county, has 
given an opinion as tothe right of the asess- 
ors to assess the property of telegraph and 
telephone companies where found, namely, 
wires, instruments, etc., and of water and 
gas pipe companies’ pipes over and under 
ground, in which he says: 

By an act passed at the last session of the 
Legislature, entitled ‘* An act respecting the 
taxation of tangible personal property used in 
connection with any business or employ- 
ment,” it was provided that all tangible per- 
sonal property used by the owner or owners, 
or by any lessee, employe or agent, in con- 
nection with any business or employment, 
shall be assessed for taxes at the place within 
the taxing district where such business or 
employment is carried on or conducted. 

Previous to this act the property, real and 
personal, of every manufacturing company or 
corporation and all corporations organized 
under the ‘‘act concerning corporations ” 
was to be taxed the same as the real and per- 
sonal property of an individual; and all other 
companies organized under special acts, or 
under any other general act, except railroad 
companies, were taxed on their capital stock 
and accumulated surplus, the result of which 


is that the wires, instruments, etc., of foreign 
telegraph and telephone companies, and the 
pipes of foreign water and gas pipe com* 
panies over and under ground should be as- 
sessed by the assessors as the property of 
individuals would be assessed. 

The property of domestic telegraph and 
telephone companies and water companies 
should be assessed by the assessors by assess- 
ing them for the value of their stock and the 
accumulated surplus. The property of do- 
mestic gas companies should be assessed as 
the property of individuals. 

I would, therefore, advise you to order the 
assessors to assess the personal property of 
telegraph and telephone companies, and of 
water companies and gas pipe companies 
where found, unless it is found to belong to 
a domestic company. If so, the assessors 
should be instructed to assess the telegraph, 
telephone and water companies the par value 
of their stock and the accumulated surplus, 
and gas companies as individuals are as- 
sessed in the taxing distict where their prin- 
cipal office for business is. 

The act of which ex-Judge Garretson’s let. 
ter is explanatory was introduced early last 
session by Mr. Christie. 
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NEW JERSEY BAR ASSOCIATIONS. 





In response to the suggestions contained 
in the August number of the JOURNAL, viz: 
That the seceretaries of the various Bar As- 
sociations throughout the State send us a 
list of the officers, etc., we have received 
the following answers. 

We should be glad to hear from any 
other Bar Associations, for we have fre. 
quent inquiries for the names of the officers, 
etc: 

To the Editorsof the N. J. Law Journal : 

In response to your announcement in the 
Aug. No. of the LAW JouRNAL, and in the 
absence of our Secretary, I forward you the 
following list of the officers of our Assucia 
tion : 

President—Hon. Abraham Browning. 

Ist Vice-President--Hon. T. H. Dudley. 

2d Vice-President—Peter L. Voorhees. 

Treasurer—Howard M. Cooper. 

Secretary and Librarian—B. F. H. Shreve. 

Managers—Benj. D. Shreve, Caleb D. 
Shreve, Herbert A Drake, Christopher A. 
Bergen, Peter V. Voorhees, Richard T. 
Miller, William S. Casselman. 

HowarpD M. Cooper. 

Camden, N. J., Aug, 3, 1888. 


To the Editors of the N. J. Law Journal : 


There is a Bar Association existing in Hud- 





son county. 

Abel I. Smith, Esq., is President ; John 
W. Heck, Vice-President; James F. Min 
turn, Treasurer, and the subscriber hereof, 
Secretary. 

We have a large membership, but at pres- 
ent, matters are quiescent. Last Winter we 
were active, and as you may remember, took 
an interest in, and strongly advocated the 
‘*Block System of Indexing Titles, &c,” the 
commission for which is now being put into 
execution in Hudson county. 

Some of your theories recommended in 
the LAw JOURNAL are noted here, especially 
that of an independent Court of Appeals, 
etc., though no concerted movement is yet 
agitated. JAmeEs S. ERWIN, 

Sec’y. 

Jersev City, Aug. 4, 1888. 

“JOEL PARKER, THE WAR GOV- 
ERNOR OF NEW JERSEY,” 


This was the subject of the memorial address 
delivered by James S. Yard before the New 













































































Jersey Historical Society, Newark, May 18, 
1888. It has just appeared in pamphlet form. 
The following extract relates to Gov. Park- 
er’s relations as Governor to the Judiciary : 

‘*In the gubernatorial campaign of 1859 
the leading issue in the State was the ques- 
tion of a non partisan Judiciary, growing out 
of a difference between the Executive and 
the Senate on the appointment of a Chancel- 
lor during the legislative session of that year, 
which left the office vacant and temporarily 
closed the court. Mr. Parker took the ground 
that the people of New Jersey did not desire 
to have a change in the constitution of the 
court with every change of the Executive- 
The Judiciary, he maintained, should be 
composed of competent and experienced men, 
the farthest removed from political bitters 
ness ; that such offices should not be re- 
garded as the property of a party, and that 
the only inquiry should be: ‘ What is best 
for the interests of the public?’ Subse- 
quently, when he became Governor, he car- 
ried this principle out in practice, and made 
his judicial appointments from the ranks of 
both parties. Referring to the well-deserved 
reputation throughout the country of our 
courts of justice, he said (in his inaugural, 
1872) 

‘**There is not on record a single decision 
of our courts open to the faintest suspicion 
of partisanship or corrupt influence. The 
importance of maintaining the high character 
of the Judiciary cannot be overestimated. 
Where the fountain of justice becomes im- 
pure there cannot be good governinent. The 
property, liberty and lives of the people are 
in the hands of the courts. To insure re- 
spect for judicial decisions there should not 
be even the appearance of partiality or bias. 
Should all the judges be of the same political 
organization the usefulness of the court would 
be impaired, and in times of excitement its 
opinions be shorn of that degree of weight 
which should always accompany the admin- 
istration of justice.” 


THEADJOURNMENT OF THECOURT 
OF ERRORS—AN ENGLISH 
VIEW OF IT. 


Pump Court of July 28, under title Judi- 
cial Tricks, quotes our remarks in the July 
number on the sudden adjournment of the 
Court of Errors, and says : 
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** We wonder what the B. P. would say if 
our judges were to make a long vacation for 
themselves at the very beginning of term 
time. Yet the New Jersey LAW JOURNAL 
informs us that ‘the Court of Errors at the 
June term succeeded in catching the bar un. 
prepared and in breaking the list of causes 
after a session of only one week. On Tues 
day afternoon, an hour and a hali before the 
usual time for adjournment, a case marked 
‘* Ready ” was called and there was no re- 
sponse, and the Court went on and called 
the whole list from No. 28 to No. 57, and 
adjourned for theterm.” * * * (Quoting 
a column from the NEw JERSEY LAW 
JOURNAL. ) 

‘“*So then, it would seem this is not among 
the things they manage better in the States; 
they actually have no daily cause list, in con. 
sequence of which a judge is not confined 
within the limits of cheating the public out 
of a day’s work, making the unreadiness of 
the Bar the excuse, but can grab a whole 
term. They really do things gigantically in 
America. Even judges operate on the 
wholesale system. 

‘*OQur American readers should note that 
in England there is a fresh cause list made 
out every day, which is not only posted in 
the Courts but published in the daily papers. 
It is a simple, but they would find it an ex- 
cellent, device for clipping the judicial wings; 
and the only wonder is that our astute cou- 
sins have not long ago adopted it.” 


CONTENTS OF EXCHANGES. 


Rechsgeleerd Magazijn, Vol. vu, No. 3, 
Haarlem. 

Criminal responsibility for the acts of third 
persons (De Leao Laguna), The Summa 
Codicis of Ugo (D’Ablaueg) De Gedwongen 
Tusschenkomst in het Burgerlijk Gedueg 
(Van Boneval Faure) Recent English legisla- 
tion (Molengraaff). Contents of European 
Legal Magazines, etc. 

The Cape Law Journal, Vol. v, part U, June, 
1888. The Incorporated Law Society of 
the Cape of Good Hope, Africa. 

Arrests under The Theory of the Judicial 
Practice. Insanity in its relation to con- 
trast. A. Wood Renton, M A., LL B. De- 
bentures. The Ballot. 


The American Law Review—July- August, 
1888, Vol. xxl, No. 4. Review Publish 
ing Co., St. Louis, Mo. 

This number contains several important 
articles. Retrospective Decisions, by Joseph 
B. Heiskell. Trusts, by D. M. Mickey. 
What are Federal Decisions, by D. H. 
Pingrey. Foreign Divorces, by James M. 
Kerr. Motions for New Trial, by Eugene 
McQuillin. 

The Virginia Law Journal, August, 1888. 
THE VIRGINIA LAw JouRNAL, Richmond, 
Va 
Once in Jeopardy, by Judge R L. Henley, 

Editoral notes. Reports of Cases in the 

Supreme Court of Appeals of Virginia. 

Book Reviews, etc. 

The Central Law Journal, W. H. Stevenson, 
St. Louis, August, 1888. 

Tender of Amount due on Mortgage. 
Transactions Resembling Sales, August 10. 
Bona Fide Holder of Negotiable Paper, 
Notice from the face of the instrument, by 
Wm. M. Rockel, August 17th. 

The Albany Law Journal, Weed, Parsons 
& Co, Albany, N. Y., August, 1888. 
Leading Articles, Current Topics, Notes of 

Cases, Reports, etc. 

The Criminal Law Magazine and Reporter, 
Frederick D. Linn & Co., Jersey City, N. 
J., July, 1888. 

Disorderly Houses, by Salon D. Wilson, 
Reports of Cases, Notes of Cases, Book 
Notices. Digest of recent criminal cases, etc. 


BOOK NOTICES. 


A Practical Feature on the Law of Trusts and 
Trustees, by the late Thomas Lewin, 
Eighth Edition by Frederick A. Lewin. 
First American from the Eighth English 
Edition, by James H. Flint, volume I. 
Boston: Charles H. Edson & Co., pub- 
lishers, 1888. Edward A. Veghte, Agent 
for New Jersey. 

This is the second volume of this well 
known treatise which was briefly noticed in 
the June number of The LAW JOURNAL, p, 
10. This volume contains a comprehensive 
index to both volumes, and also tables of 
both the American and English cases cited. 


Law of Liens, comprising the Common, 
Statutory, Equitable and Maritime Law, in 
two volumes, by Leonard A. Jones. Bos- 
ton and New York: Houghton, Mifflin 
and Company, 1888. 

This treatise on the law of liens is the last 
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of a set of works, treating of three forms of 
security upon property : mortgages, pledges 
and they 
relations of the 


liens ; and while have the 


subjects to each other, 
and while each treatise contains references to 
the others, so that all together constitute one 
work upon the subject of property securities, 
yet separately each treatise is complete in 
itself. 

Mr. Jones’ studies in the law of property 
securities and his researches in the prepara- 
tion of his various treatises. have given him 
special qualifications and facilities for the 
We feel 
safe in predicting that this will prove a very 


preparation of such a work as this. 


satisfying book to the profession. 

The plan of the work is clear, and Mr, 
Jones has carefully followed out the various 
details, giving to the different subjects more 
or less attention, as their importance or dif. 
ficulty called for. 

The work has a well constructed index, 
directing the attention to every subject em- 
braced in it, and also an exhaustive table of 
cases cited. 

A Treatise on the Law of Partnership, Fifth 
Edition, by the Right Hon. Sir Nathaniel 
Lindley, Knut, assisted by Wm. C. Gull, M 
A., and Walter B. Lindley, M. A., with 
American Notes, by Alonzo B. Went. 
worth, LL. B. intwovolumes. American 
Law Series, Boston: Charies H. Edson 
& Co., 1888. Edward A. Veghte, Agent 
for New Jersey. 

In this Fifth edition Lord Justice Lindley 
has taken occasion to divide his work into 
two parts so as to deal with Partnerships and 
The 


present volumes (one in the English edition) 


Joint Stock Companies separately. 
are devoted to the law of partnership proper. 
The volume relating to companies has not 
yet been published. 

The treatise on partnership has been re- 
vised in view of later cases and in accord- 
ance with the authors’ later judgment and 
experience. 

To a text book like this notes would be an 


impertinence except to refer to the cases, and 


Mr. 


annotations to 


Wentworth has wisely confined his 


references to the American 


THE NEW JERSEY LAW JOURNAL. 


authorities, stating briefly what the courts 
held 
Even though they are thus carefully restrained 


have wherever this seems necessary. 


there are, especially in the second volume, 
several long discussions of American cases. 
The American State Reports containing the 
cases of general value and authority, sub- 
sequent to those contained in the ‘‘Ameri- 
can Decisions and the American Reports,’’ 
decided in the Courts of Last Resort of 
the Several States, selected, reported and 
annotated, by A. C. Freeman, and the 

Associate Editors of the American Deci- 

sions, Vol. 1. San Francisco: Bancroft, 

Whitney & Co., 1888. 

This is the continuation of the ‘‘American 
Reports,” by the publishers and editors of 
the ‘American Decisions.’”’ The three sets 
will make a continuous collection of the best 
American State authorities from the year 
1760. It is proposed to issue six volumes a 
year, and to report only cases of general in- 
The cases 
are not simply copied out of the State re- 


terest, but to report these in full. 


ports, but the facts not appearing in the 
opinion are stated by the reporter when he 
thinks it desirable. The syllabus is a short, 
clear statement of the legal principles assert- 
ed as necessary grounds of the decision of 
does not 


the case and generally contain a 


statement of the facts. This omission we 
think isa mistake for the meaning of the 
principle announced is often limited by the 
facts, but the principles are well stated, and 
the syllabus is so printed that it is easy to see 
what it is about. Many of the opinions have 
cross references at the end, and there are 
foot notes to the novel or especially important 
cases. These notes are not too long and 
It is worth 


series of selected 


seem to be carefully prepared. 
while to have notes in a 
cases like these. 

We are glad to have this series continued 
in this thorough way so that there may be 
references may 

It will tend 


somewhat to keep the course of legal deci- 


one set of reports to which 


be made allover the country. 


sions in the various States, at least in paral- 
lel lines. 
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